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Tree Protection Ordinances — Can They Work?
By Kay J. Greeley, PE, ASLA, ISA

The following is a presentation that was given at the recent California Urban Forest
Council Conferencein San Rafadl: Thresats to the Urban Forest.

Today | hope to provide you with some insight into tree protection ordinances and their
resulting effectiveness. | regularly consult to three smdl citieswhere | provide project
review and mitigation monitoring services with repect to tree preservation. | aso consult
to many private clients throughout Los Angdes and Ventura Counties, preparing tree
reports and providing monitoring services on awide variety of development projects. The
scope of these projects can involve anything from alarge mass-graded tract down to a
small room addition at an exiding sngle-family residence. In dmost every case, some

form of atree protection ordinance drives these activities.

To cover thistopic, | plan to discuss the following key points:
The intent of tree protection ordinances
The more common scopes and applicability of such ordinances
Permitting requirements that may arise from such ordinances

Mitigation measures that may be imposed as aresult of such ordinances, and
findly

My thoughts on how these key points impact the overal effectiveness of tree
protection ordinances

The introductory section of every tree protection ordinance contains awritten description
of theintent, or purpose, of the ordinance. The introduction often ends with some verson
of thefollowing caveat: “The spirit and intent of this section are meant to have an equd
parity to its articulated contents.” What this lega mouthful means s that even though the
text of the ordinance might infer one thing to you, the City Council or other gpprova
body might have meant something quite different when the ordinance was enacted. One
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unfortunate fact of lifeisthat this“officid” meaning may shift about over time as politics

and associated persond interests waver.

Asyou might surmise, when evauding or utilizing such an ordinance, it isimperative

that you understand not only the written words, but aso the underlying history of the
dated intent. | often refer to this as understanding the “ culture” of the individua agency
that you are working with, in other words, understanding whet is redly important to thet
agency and the community that is served by that body. The loca agency planning staff
should be consulted early during the design phase of the project to insure that the culture
of that agency is clearly understood and properly addressed.

Tree protection ordinances contain aligt of findings, or conclusions that must be
supported in order to obtain a permit. A proposed tree preservation program will need to
demondtrate gtrict compliance with these required findings in order to be approved and to
be effective in terms of serving the intent of the ordinance.

Asanindividua, you may or may not agree with the intent of the ordinance and the
politics of the particular agency you are dedling with. Thisisal the reason more that you
need to understand the culture of that agency.

To evauate the effectiveness of atree protection ordinance, it is hepful to explore what
the scope of such an ordinance might encompass. 1n the next three dides, | will discuss

The types or kinds of treesthat are typically protected

The various geographica locations or Stuations where trees might be protected,
and

The duration, or timeline that might be covered by such an ordinance.
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One of the key elements of a tree protection ordinance after its stated purposeisa
definition or pelling out of exactly which trees are protected under that ordinance. | will

describe some examples.

Duein no smdl part to the Tree City USA program, many agencies now have an
ordinance that protects any treesin the public right-of-way, commonly referred to
as street trees. Such ordinances may require a permit to remove, prune or even
plant street trees. In generd, a street tree ordinance recognizes the overal
community vaue of trees located in the public right-of-ways. It isimportant to
note that in order to be successful, a street tree ordinance should be just one
component of an overal Forestry Master Plan for that agency. Too often, an
agency will passalaw, such as atree protection ordinance, and not creete the
infrastructure and related programs to support that ordinance. The effectiveness of
the tree protection ordinance in such cases can be quite limited.

Many jurisdictions protect individua specimen trees once they reach acertain

Sze, usudly expressed in terms of aminimum trunk diameter. Such trees may be
referred to as“mature’, “landmark”, “ Heritage’ or even “higtoric” trees, again
depending upon the intent of the particular ordinance. Cities with along or
colorful history often enact such ordinances to preserve older, significant
specimens that may hold emationa or sentimental vaue for the community. What
the ordinance may not require is a management plan for these mature trees. The
relative public safety of these often over-mature trees must be a constant
congderation with repect to their preservation. All of usin this business know
that very old trees can pose extreme dangers or be in declining heath.
Recommending the remova of such atreasure can be career suicide.
Reforegtation is an often-neglected component of the comprehensive management
plan for mature trees, but must be considered in any redistic management plan.

A very commonly encountered tree protection ordinance in Venturaand Los
Angeles Counties is a ndtive tree protection ordinance. Though most of the

ordinances focus on the preservation of native oak trees, there is now amove to
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expand these ordinances to include other native trees such as sycamores and black
walnuts. Such ordinances usudly state that native trees represent the inherent
beauty and nature of the land and must therefore be preserved for the good of the
community. | have attended many an emotiondly charged hearing where the
public lines up to demand that a devel oper preserve the oak trees on aste. From
the politica sandpoint, such ordinances are often used as atactic to limit
development. Many are thetimesthat | have heard someone muitter “I would
never buy a property with an oak tree on it.” One can only wonder how effective

an oak tree protection ordinance can be when it creates such attitudes.

Speaking of changing views, | now see a move towards the cregtion or
modification of tree ordinances designed to protect various types of native habitat,
such as oak woodland, coastal sage scrub or riparian areas. The development of
such ordinances is proving to be a complex task, as the nature of these habitatsis
quite complex. Some of you may be aware that such revisonsto the Los Angeles
County Oak Tree Ordinance were tabled |ast year. Habitat values are generdly
related to severa qualities, including the quantity or Sze of an area, the
geometrica shape of that area, the amount of native plant coverage contained
within that area, and how well a specific parcel of habitat is connected isto other
habitat areas. We may dl know ariparian habitat when we see one, but
quantifying the characterigtics of such ahabitat inlegd termsis proving to be
rather difficult.

It has been recognized for some time now that preservation of individua trees
within a naturd setting does not preserve the nature of the site. In other words,
without the native under story that grows along with the native trees, the ecology
of the Steis completdly changed unless that native under sory is preserved as
well. Going back to the earlier topic of intent, you can see that it becomes
extremely important to clearly understand just what is to be preserved.

Tree protection ordinances vary widely in terms of the areas in which trees may be

protected. For example:
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Some ordinances only gpply to land that has never been developed. In redity, this
can be aconfusng designation if it is not clearly defined. Oftentimes, an

indugtria park may be mass graded and the road infrastructure ingtalled. Planting
may then be performed and maintained within the right- of-way areas or within
required landscape easements. A specific tenant may not purchase or build out
the Ste until some years later, after the new landscape begins to mature. Some
will argue that such land is undeveloped and the newly mature trees should
therefore be protected. Others may argue that the property was previoudy
developed when the pad and infrastructure were created and the newly mature
trees were merely planted in the wrong place and should therefore be alowed to
be removed. Many a developer has been required to acquire atree removal
permit in such cases. In other cases, the now vauable trees are lost to

development.

Some ordinances are more comprehensive, and apply to al parceswithin a
jurisdiction, whether developed or not. Oak tree ordinances typicdly fall within
this category. Some cities control pruning of treesin commercia developments

in thismanner. A condition may be placed on the devel opment requiring that
trees be pruned properly, in accordance with an acceptable standard. If Saw-By-
Night Tree Service comesin and tops the trees for haf the going pruning rate, the
city can then cite the owner with aviolation of the development permit.
Corrective pruning may be required, as well as replacement of severdly damaged
trees and monitoring by a quaified consulting arborist. Though the property
owner hopefully only makes this mistake once, the fact of the matter isthat the
vauable trees were damaged. An education program needsto bein placeto
encourage owners to follow proper tree management practices from the moment
the trees are planted. Again, such an education program would be part of the
overdl Forestry Management Plan for that community.

Some ordinances differentiate between resdential and non-resdential properties.
There are probably many reasons for this differentiation. In generd, | would say

that such ordinances provide for the right of the individud to treat his or her
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property as desired over the rights of the community as awhole when it comesto
the contribution of trees. | will note again, however, that most oak tree
preservation ordinances do apply to both residential and non-residentid Stes.
Asde from oak trees, | find it interesting that the mgority of people do not know
one tree species from another. In my mind, that means that the educationa
message with respect to at least oak trees has had some effect. Though it'san
incorrect statement, | hear many people say, “You can't touch an oak tree.” |
aways remind folks that the statement should be *Y ou can’t touch an oak tree
without a permit.” | guess exaggeration is better than ignorance when it comesto
oak tree preservation. | do have concerns, however, with the somewhat negative

attitudes that can develop, as| mentioned earlier.

Tree protection ordinances generdly provide for the creation of some degree of a Tree
Preservation Plan. | will go into the details of typical Tree Preservation Plans following
our morning break. For now, let me note that tree protection ordinances may or may not
provide for acombination of pre-congruction planning, ongte monitoring and
construction measures during construction, and post-congruction monitoring and
maintenance. The more of these components that are included, the more effective the
ordinance can be.

For asmple example, let’stak about atypicd preservation method, namely protective
fencing that is placed around trees during congtruction. If pre-planning is not performed
to establish the type of fencing to be used and where it must be placed, you can end up
with yellow caution tape on survey stakes down near the street or within afoot of the

trunk, ingtead of a chain link barrier surrounding the root protection zone of the treesto

be preserved.

If ongte monitoring is not required, that fencing most certainly will be moved, be
knocked down or even removed during the construction project. That certainly limitsits

overdl effectiveness.

Though not dways atree hedth issue, if fencing is not removed following a project, it
becomes a contributor to urban blight as it beginsto eventualy fal down or become
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vandalized. It may even encourage dumping on Stes that have not been fully devel oped.
Either way, the natural beauty of the trees on the Site is diminished.

Inherent in tree preservation ordinancesis afact of life: the requirement for permits.
Since most ordinances focus on the preservation of hedlthy trees, permits are usudly
required if a development project will directly impact an otherwise hedlthy treein some

way.

Most tree preservation ordinances define a*“root protection zone” around atree.
Devel opment impacts occurring in these root protection zones may be divided into two
categories. Encroachments include impacts to the root protection zone that can be
performed without sgnificant long-term adverse impacts to the tree. Removasinclude
impacts to the root protection zone that will cause sgnificant long-term impacts to the
tree, thereby affecting its remova.

Note that | just said that most tree preservation ordinances define a* root protection
zon€'. Those that do not consider encroachments generaly only address mitigation when
atreeisremoved. The effectiveness of such ordinancesislimited, just astheir scopeis
limited.

Permitting codts can be alimit to the effectiveness of tree protection ordinances as well.
In the City of Cdabasas, the waking-in-the-door fee for an Oak Tree Permit Starts at
$700. High fees such as this do not encourage compliance. On the other hand, such fees
can encourage the more honest citizen to create project designs that do not impact oak

trees, thus increasing the bottom:-line effectiveness of the ordinance.

Inasmilar fashion, the timeline required to obtain a permit can either increase or
decrease the effectiveness of atree protection ordinance. For example, ease of permitting
encourages folks to comein for apermit. On the other hand, cumbersome procedures
such as noticed public hearings could once again discourage compliance. Careful

thought must be given to gpprovd levels. Again referring to the City of Cdabasas, every
permit must have a least a Planning Commission hearing. These hearings are held twice
per month and aten days notice must be published and posted. When the only Planning
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Commission issue on a project is an Oak Tree Permit, the gpplicant often expresses
frugration. Thisis clearly understandable. That ordinance is currently under revison and
will soon dlow for geff-level gpprovas, thus increasing the effectiveness of the

ordinance.

Mitigation measures gpplied to tree preservation permits are one of the mogt effective
tools with respect to the effectiveness of tree preservation ordinances. The most
meaningful tool of al isameans of prohibiting impacts of any kind to trees that are to be
preserved in a development project. In practica terms, this usualy means fencing off the
trees to be saved and then insuring that the fences stay put for the duration of the
congtruction.

Treesthat are to be impacted by encroachment require the use of speciaized procedures
during design and congtruction. Creative congtruction techniques, the use of smaller
congtruction equipment and ongite monitoring during congtruction can dl increase the
success of long-term preservation. | will give you more specific details with regard to
these preservation measures following this morning’ s bresk. For now, it isimportant to

note that these measures often add expense and time to a project.

One of the greatest contributions of tree preservation ordinances is when they require the
planting of replacement trees for those removed during the development of a project.
Obvioudy there are shorter-term impacts in that the new trees are generdly small

nursery specimens. In the long run, such specimens adapt quickly to asite and will
outgrow larger pecimen trees planted for ingtant gratification.

One of the biggest barriers to the effectiveness of mitigation is the increased cost
associated with them. Therefore, when managing such a program, oneiswise to

remember the old adage “ Time IsMoney.”

Another aspect of timeis the duration of mitigation. If replacement trees are planted and
gpproved, but there is no follow-up action, there are likely to be alarge number of

failures.
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Tree protection ordinances. can they work? The answer appears to be either yes or no,
and at best, maybe. Let’s go back to the four points that | brought up earlier: intent,
scope, permitting, and mitigation. | will now try to sum up what needs to be addressed

with respect to each of these aspectsin order for atree protection ordinance to work.

Starting back with intent: | cannot stress the importance of determining what the god's of
atree preservation ordinance should be. | have been working with my Tree Board in the
City of Cadabasasto revisetheir oak tree ordinance. We have been at that task for over a
year, even though we are not changing the basic intent. There has been alot of conflict
during the meetings. Once | was able to target in on the redlity that each member of that
board had different gods, including some that were purdy sdlf-serving, | was able to
better focus the efforts of the group. It is extremely important to tie a tree preservation
ordinance to as many of the Generd Plan elements of the agency. That will reduce any
potentia conflicts with other departmenta goas and will reinforce the validity of the

ordinance.

One way to insure that the policies crested by the ordinance can be flexible to avariety
of stuationsis by keeping them somewheat |ofty. For example, amain policy could be
“Preserve dl healthy oak trees throughout the City.” It is clear that such agenerd policy
could leave alot of room for interpretation. The ordinance could be supplemented with a
st of guiddinesthat pdlls out the specifics of the policy. Guiddines are much eesier to
change. They don’t have the same requirements for public hearings. A smple vote of the
agency’ s approving body can inditute any needed changes and the development code

remains intact.

Next, thinking about the scope of atree protection ordinance. Based upon the intent that
we just described, the scope must clearly define what species, sizes and locations of trees
are to be covered by the ordinance. Do not be hesitant to make this scope rather large.
Remember: atree preservation ordinance does not have to unfairly limit development
activity. It merely provides ameansto insure that tree resources are consdered as the
important assetsthey are. Also remember that the scope should encompass the entire

timeline of events, from design to congtruction to follow-up monitoring.
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Thethird point discussed was permitting. There is some divison of thought on this.
Some people fed that if it is very difficult, costly and time-consuming to get atree
permit, that will encourage more preservation of trees. Though | do seethisresult in
some cases, | generdly do not agree with this line of thought. | find that a more
cumbersome process mainly serves to discourage compliance. | urge everyone to
consder amore fair process. The ability to restrict impacts to trees can be better served
by carefully thought-out findings. Remember, findings are the facts that must be
established in order to grant atree removal or encroachment permit.

The lagt point was mitigation. Here again, some people fed that if mitigation for the
removal of treesis very codly, that will also encourage greater preservation of trees.
Again, though | do seethisresult in some cases, | generaly do not agree with thisline of
thought. If a mitigation requirement was ever to be chalenged legdly, | believe that
nexus, or fairness, would be amgor issue. Make your mitigation requirements strong

and comprehensive, but also make sure they arefair.

In closing, | would like to emphasize two find thoughts. Firs, in order for atree
preservation ordinance to be effective, it must be acomponent in agreater forestry
management plan. In other words, it must serve to implement at least some of the overal
godls of the agency. Crestion of a misson satement and strategic plan for forestry
management should occur before you even attempt to write a new tree ordinance or to

revise and existing one.

Second and perhaps key is the need for public education. If the ordinance sits on the shelf
collecting dust and someone' sfirst knowledge of it is when the code enforcement officer
shows up, the program cannot be deemed successful.

In conclusion, | believe with careful thought, implementation and public education, tree

preservation ordinances can work!
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